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Pursuant to the Order of the Supreme Court dated October 23,
1992 promulgating the last amendments to the Rules of Criminal
Procedure the Advisory Committee has continued to monitor the
rules and to hear and accept comments concerning them. The
Committee has also reviewed those matters referred to it by the
Supreme Court and any recommendations and comments made by any
other committee or task force of the Supreme Court. 1In
particular, the Advisory Committee has considered fully the final
reports of the Minnesota Supreme Court Task Force on Gender
Fairness in the Courts, the Minnesota Supreme Court Task Force on
Racial Bias in the Judicial System and the Criminal Courts Study
Commission. Except for some recommendations of the Criminal
Courts Study Commission which are still being considered by the
Committée, the Advisory Committee has acted upon all
recommendations from those reports which relate to the Rules of
Criminal Procedure. Based upon this review the Supreme Court
Advisory Committee on Rules of Criminal Procedure recommends that
the Supreme Court adopt the Proposed Amendments to the Minnesota
Rules of Criminal Procedure submitted herewith to be effective on

August 1, 1994.



¥ SS TASK FORCE RE ONS

The Advisory Committee in previous amendments to the Rules
of Criminal Procedure has attempted to eliminate gender bias in
the rules. 1In light of the Final Report of the Minnesota Supreme
Court Task Force on Gender Fairness in the Courts, the Committee
has further reviewed the rules, and the Proposed Amendments
submitted herewith contain revisions as appropriate to address
the recommendations of the Task Force as they relate to the
rules. The Advisory Committee is concerned that even if the
rules, as revised, are gender neutral and address the issues
raised in the Final Report, gender discrimination will continue
to occur in the implementation of the rules. This is a difficult
problem that cannot be resolved by rules alone. Nevertheless the
Advisory Committee believes it is appropriate and important to
expressly state in the rules that they are to be applied without
gender discrimination. The proposed amendment of Rule 1.02 would
expressly include that as a purpose of the rules and furﬁher
extend it to racial and other possible grounds of impermissible
discrimination. Further, the Advisory Committee feels that the
most effective way to combat and correct gender discrimination in
the criminal justice system is by education, from law school on
through the practice of law. The Committee therefore recommends
that the Supreme Court consider making gender bias prevention
training a requirement of continuing legal education courses for

both attorneys and judges.




Recommendations 5 and 7 of.the "Sexual Assault" section of
the Final Report refer in part to gender bias in sentencing and
in the acceptance of pleas. The Advisory Committee suggests that
thése recommendations be referred to the Minnesota Sentencing

Guidelines Commission for consideration if that has not already

been done.

Thé Advisory Committee has considered all recommendations
from the Final Report'of the Minnesota Supreme Court Task Force
on Racial Bias in the Judicial System which relate to the Rules
of Criminal Procedure and the Proposed Amendments submitted
herewith contain any appropriate revisions. Among the revisions
are new procedures in proposed Rule 26.02, subd. 6(a) for
determining objections to peremptory challenges under Batson V.
Kentucky, 476 U.S. 79, 109 S.Ct. 1712 (1986).  Also there are
extensive amendments concerning the provision of interpreter
services for persons handicapped in communications.

As with gender bias, the Advisory Committee is concerned
that even if the rules are race neutral, discrimination will
continue to occur in the implementation of the rules. The
Committee's recommendaﬁioﬁ to expand the purpose of the rules in
Rule 1.02 to deter discrimination therefore applies to race
discrimination as well as gender discrimination.

The Advisory Committee will continue to keep in mind the
findings and recommendations of the Task Force on Racial Bias as

it monitors the rules and proposes further amendments in the




future. 1In particular, the Committee expects in the future to
consider further the issue of grand jury and trial jury

composition and will report to the court on that at a later time.

CONTENTS OF COMPLAINT

Rule 2.01 as interpreted under State v. Florence, 306 Minn.
442, 239 N.W.2d 892 (1976) permits the facts establishing
probable cause to be set forth in police reports attached to the
complaint rather than in the complaint itself. The Committee
believes that use of this alternative procedure makes the
determination of probable cause more difficult and time consuming
for the court and hinders a more prompt resolution of the
criminal proceeedings. Requiring a summary statement of probable
cause in the complaint itself focuses the attention of the
prosecutor, the defendant and the court on the precise facts
alleged at the earliest possible stage of the proceedings,
thereby encouraging an earlier resolution of the charges. For
these reasons the Committee has recommended by the proposed
amendment of Rule 2.01 that the Florence type of complaint be
eliminated. In accordance with that, the Committee also
recommends that the Court consider deleting Forms D, E, and G
from the "Mandatory Felony and Gross Misdemeanor Complaint and
Indictment Forms".

The related proposed amendment of Rule 6.01, subd. 3 would
still permit use of the Florence type complaint to obtain a
summons or warrant when a defendant has failed to respond to a

citation, as in traffic offense cases. Also, the Committee has



recommehded a further revision of Rule 2.01 to permit the
complaint to be sworn to before a clerk or deputy clerk of court
or a notary public ahd not just before a judge or judicial
officer as has been the practice. The Committee expects this
change will save substantial time for law enforcement officers
who then will not need to search out and wait for a judge or
ju&icial officer to administer the oath and rule upon the
proposed complaint.

GROSS MISDEMEANOR PROCEDURE

Recommendation 1.8 of the Final Report of the Criminal
Courts Study Commission suggested that the Advisory Committee re-
examine the Rules of Criminal Procedure applicable to all
categories of misdemeanors. The Advisory Committee has
extensively discussed thié subject at several meetings over the
past year and after careful consideration has decided not tq
recommend changing the procedural category for gross misdemeanors
or expanding the authority to prosecute gross misdemeanors by tab
charge. The Committee believes it is best that gross
misdemeanors continue to be governed generally by the same
pfocedural rules that govern felonies.

The Committee is recommending that prosecutions.for gross
misdemeanors under Minn. Stat. § 169.121 or Minn. Stat. § 169.129
may continue to be commenced by tab charge under Rule 4.02, subd.
5(3). Under that rule tab charges have been permitted unless the
defendant demands that a complaint be issued. However, the

Committee in its proposed amendment of Rule 4.02, subd. 5(3) is



recommending that for any such gross misdemeanor prosecutions
commenced by tab charge, a complaint must be issued within 48
hours if the defendant is in custody or within 10 days if the
defendant is not in custddy unless the defendant pleads guilty
before that time. It would not be necessary for the defendant to
demand ﬁhe complaint under the proposed rule. The'Advisory
Committee is aware that by this proposed revision more éomplaints
will be required and in a shorter time period, but the Committee
believes the change is still worthwhile. Preparation of a
complaiﬁt will assure that proper charges are made by an informed
prosecutor at an early stage of the proceedings. Such prompt
involvement will hasten the early resolution of cases in the most
appropriate manner and protect the rights and interests of the
public as well as the defendants.
SEARCH WARRANTS UPON ORAL TESTIMONY AND OTHER REVISIONS

The Supreme Court in State v. Cook, 498 N.W.2d 17, 22 (Minn.
1993) requested the Advisory Committee to prepare and submit for
consideration a rule covering the issuance of search warrants
upon oral testimony by telephone or other electronic means. The
Committee has reviewed Minnesota caselaw, the federal rule and
other states' rules on this matter. To govern such warrants the
Committee has proposed a new Rule 36 which is based primarily on
Fed.R.Crim.P. 41(c)(2) (A).

Additionally the proposed Amendments submitted herewith
contain other miscellaneous revisions which the Committee feels

will improve practice under the Rules of Criminal Procedure.




These additional proposed changes include amendments to Rule
28.04 which will provide the authority and the procedure for
prosecuting attorneys to appeal from judgments of'acquittél or

from qrders vacating a judgment after a jury verdict of guilty.

Dated: ‘)[g/&ucwapé’\% I] ) 93%

Respectfully submitted,

C,}r*-a-vu\& )7\ g;?%

e Joanne M. Smith, Chair
S reme Court Adv1sory Committee
on Rules of Criminal Procedure
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February 23, 1994

The Supreme Court Advisory Committee on Rules of Criminal
Procedure recommends that the following amendments be made in the
Minnesota Rules of Criminal Procedure. In the proposed
amendments, except as otherwise indicated, deletions are
indicated by a line drawn through the words and additions by a
line drawn under the words.

1. Rule 1.02. Purpose and Construction.
Amend this rule as follows:
"RULE 1.02. PURPOSE AND CONSTRUCTION

These rules are intended to provide for the just speedy
determination of criminal proceedings without the purpose or
effect of discrimination based upon race, color, creed, religion,
national origin, sex, marital status, status with regard to
public assistance, disability, handicap in communication, sexual
orientation, or age. They shall be construed to secure
simplicity in procedure, fairness in administration, and the
elimination of unjustifiable expense and delay."

2. Rule 1.03. Local Rules by District Court.

Amend the rules by adding a new Rule 1.03 as follows:

YRULE 1.03. TLOCAL RULES BY DISTRICT COURT

Any court ma ecomme rules qgoverni its actice not in
conflict with these rules or with the General Rules of Practice
for the District Co d those rules shall become effective as
ordered by the Supreme Court."
3. Comments on Rule 1.02.

Add the following two paragraphs at the end of the existing
comments on Rule 1:

"It is further the express purpose of these rules that they

be a ied withou scriminatio ased Jo) e tors stated
in Rule 1. . e tors are the same as those se orth i
Chapter 363 of the Minnesota Statutes forbidding discriminatory

practices in employment and certain other situations except that
those handicapped in communication are added to the list of those

1




conc e s Cr1m1 a r cedu e hav been rev iewed
are : a opriate revision e be ade these

judici istricts. No loca ule is itted which would
co ict with these Rules of Crimina cedure a to be
ctive an ew_local rule must fir e a oved by the

Supreme Court."

4. Rule 2.01. Contents; Before Whom Made.
Amend this rule as follows:

“RULE 2.01. CONTENTS; BEFORE WHOM MADE

The complaint is a written signed statement of the essential
facts constituting the offense charged.

Except as provided in Rules 11.06 and 15.08, it shall be
made upon oath before a judge or judicial officer of the district
court, clerk or deputy clerk of court, or notary public.
Provided -however;-when-aunthorizred-by-court-rulte;-the-oath-may-be
made-befere-the-e}erk-or—deputy-e}erk-of-eeurt-when-the—offense
attreged-to-have-been-committed-is-punishabie-by-fine-enty-

Except as provided in Rules 6.01, subd. 3, 11.06 and 15.08,
the facts establishing probable cause to believe that an offense
has been committed and that the defendant committed it shall be
set forth separately in writing in er-with the complaint, er-in
suppertrng-affr&&vrts— and may be supplemented by supporting
gﬁgidavlts or by sworn testimony of witnesses taken before the
issuing judge or judicial officer. If sueh sworn testimony is
taken, a note so stating shall be made on the face of the
complaint by the issuing officer. The testimony shall be
recorded by a reporter or recordlng instrument and shall be
transcribed and filed. e sented e judge

or judicial officer shall determine whether there is probable

2




cause to believe that a s s itted and that the

e end ommitted e ens eged have been
u.u i slapjie & £ i 2 Q€ rminatijol
b se e m 19} erk ourt
aut ized u orde

Any complaint, supporting affidavits, or supplementary sworn
testimony regquired-by-this-rule-to-be made or taken upon oath
before the issuing judge or judicial officer pursuant to this
rule may be made or taken by telephone, csimi t smission
video equipment, or similar device at the discretion of such
judge or judicial officer." :

5. Comments on Rule 1.02.

Amend the third, fourth, and fifth paragraphs of the comments on
Rule 2 as follows.

'"Except as provided in Rules 11.06 and 15.08 authorizing the
substitution of a new complaint to permit a plea to a misdemeanor
or different offense, the complaint shall be made-en-oath sworn
to before any judge or judicial officer of a district court,

erk or deputy c of court t ic.

Where the alleged offense is punishable only by a fine, as
for a petty misdemeanor, the ecoemplaint-may-aiseo-be-made-on-oath

before det ination o bable a de a clerk or
deputy clerk of court if court mw}e order authorizes this
procedure. e cle or deput could a issue unmons
in such a case under Rule 3.01 ut _is t permitted issue a
warrant. Except for this requirement of authorization by court
ru}e order in Rule 2.01, this provision is consistent with

present previous Minnesota law under Minn. Stat. §§ 629.42
(1971); 487.25, subd. 3 (1973) (governing county courts);
488A.10, subd. 3 (1971) (governing Hennepin County Municipal
Court); 488A.27, subd. 3 (1971) (governing St. Paul Municipal
Court); and 488.17, subd. 3 (1971) (governing all other municipal
courts). This power may be constitutionally exercised by a
detached and neutral clerk or deputy clerk under Shadwick v. City
of Tampa, 407 U.S. 345 (1972). See Rule 3.01 as to the issuance
of a summons by a clerk or deputy clerk of court.

Except as provided in Rules 6.01, subd. 3, 11.06 and 15.08,
the Phe probable cause statement shall be set forth separately in
or-with the complaint er-inm-supperting-affidavits, and the
complaint er~the -supporting-affidavits may be supplemented by

pgg;;;ng gﬁ:;gav;gs or sworn recorded testimony. If

vits, testim the s are use o _su nt
e co int, it is sti [o] ude t aint
statement of the cts e blishi aus Unde is
ule it is permissible or the c aint d any supportin

affidavits to be sworn to before a clerk, deputy clerk or notary
3




If supplemental testlmony is taken a note so statlng shall be
made on the face of the complaint so that an interested party or
attorney examining the complaint will have notice that such
testimony was taken."

6. Rule 3.01. Issuance.
Amend this rule as follows:
“RULE 3.01. ISSUANCE
If it appears from the facts set forth seﬁarate}y in writing
in er-with the complaint and any supporting affidavits or

supplemental sworn testimony that there is probable cause to
believe that an offense has been committed and that the defendant

committed it, summo warrant s issue mmons
a e issue tha W a ess | easonab
s _that ere is a substa a ikelihoo. at the defendant
fail to spond to a summons, or the defendant's whereabouts
o easona discoverab the d ant is
essa [o) e imminent bodi t d a

another. If issued, a warrant for the arrest of the defendant
shall be issued to any person authorized by law to execute it;—er
a-summens -for-the-appearance-of-the -defendant -shali-issue-in-tieun
thepreof.

The warrant or summons shall be issued by a judge or
judicial officer of the district court. Provided that when the
offense is punlshable by fine only, the clerk or deputy clerk of
court may also issue the sumnons when authorized by court rute

order.

When the offense is punishable by fine only, in misdemeanor
cases, a summons shall be issued in lieu of a warrant.

Por-atl-other-misdemneanors; -a-sumnens-shati-pe-issuwed-rather
than-a-warrant-unltess-it-reasonably-appears-that-there-is-a
substantial-lilkeliheood-that-the-defendant-wiltl-fail-to-respond-te
a-summons ;- -or -the-whereabouts -of -thre -defendant ~-is-unknown;-or-the
arrest-of-the-defendant -is-necessary-to-prevent-imminent-bodity
harm-to-the-defendant-or-anothers

The issuing officer may-issue-a-summens-instead-of-a-warrant
whenever-satistied-that-a-warrant-is-unnecessary-to-secure-the
appegranee_of-the—defendantr-and shall issue a summons whenever

4




requested to do so by the prosecuting attorney authorized to
prosecute the offense charged in the complaint.

If a defendant fails to appear in response to a summons, a
warrant shall issue."

7. Rule 3.02, Subd. 1. Warrant.
Amend'this rule as follows:

"Subd. 1. Warrant. The warrant shall be.signed by the
issuing officer and shall contain the name of the defendant, or,
if unknown, any name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint, and the warrant and complaint
may be combined in one form. FPer-felenies-and-gress
misdeneanors -the -anount-of-bail-and-other-conditions-of -release
nay-be-set-by-the -tssuing-officer-and-endorsed-on-the-warrant-
For misdemeaners all offenses, the amount of bail shall and other
conditions of release may be set by the issuing officer and
endorsed on the warrant."

8. Comments on Rule 3.
Amend the first paragraph of the comments on Rule 3 as follows:

"When probable cause in accordance with Rule 2.01 appears
from the evidence set forth separately in er-with the complaint
and any supporting affidavits or supplemental testimony, Rule
3.01 authorizes the issuance of a warrant or summons. This rule
is similar to F.R.Crim.P. 4 and in authorizing issuance of a
summons follows ABA Standards, Pre-Trial Release 3.1 (Approved
Draft, 1968 1979) and ALI Model Code of Pre-Arraignment
Procedures § 6.04(1) (T.D. § 1, 1966). Except in the case of a
corporate defendant (Minn. Stat. § 630.15 (1971)), present
Minnesota statutory law kas had no prov151on for issuance of a
summons in lieu of a warrant."

9. Comments on Rule 3.

Amend the comments on Rule 3 by adding the following new
paragraph after the existing first paragraph:

ases, the issui ust issue a summons
;n_&gaQ_9i___xa::an&_gnlg_§_Ln_;g_;§_a_§_§§§an§;al_L;h_;_ngg_
that the accused will not respond to a summons, or the
defendant's w ere b ts 's not reason is o e ab or t e
es is ss e

the geﬁendam te hat n
Rule 6 governing Q magdatg;z issuance of ;L L; ns Q_l;g__gi
mag__g_an_g_res is based Standa e~ ease

(Approved Dgagt. 1979). Under this test, simply not knowing
5



the defendant's address without some further effort to locate the

recommendatj t Tas

Racial Bias i icial System in its Final Report ay,
1993, that i a for i ance a ons citation be
examined to_ensure that they are race neutral."

10. Comments on Rule 3.

Amend the existing third, fourth, and fifth paragraphs of the
comments on Rule 3 as follows:

"Additionally, a summons may-ke-issued-in-any-case-whenever
the -issuing-officer-is-satisfied-that-a-warrant-is-unnecessary-teo
secure-the -appearance-of-the-defendant-and shall be issued if the
prosecuting attorney requests it. k-summens -may —be-issued;
therefore;-atthough-the-prosecuting-attorney-has-reguested-a
warrant - -but-shall-be-issued-if-the -prosecuting -attorney-reguests
a-summons- .

Where-the-defendant -is-charged-with-a-misdeneanor-offense
p&nrshab}eﬂ&pon—eonvretxon-by-rneareeratren-an&-not—}&st-by-a
fine;-the-issuing -officer-nist-still-issue-a-sunmens-instead-of-a
warrant-untess-there-is-a-substantial-riketrihood-that-the-aceused
will-not-respond-te-a-summons;-or-the -defendant-cannot-be
rocated; -or-the-arrest-of -the-defendant-is-necessary-to-prevent
bodity -harm-to-the -defendant-or-another---fhis-standard-is
eonsistent-with-that-in-Rale-6-governing-the -nandatery-issuance
of-eitations-for-nisdeneaners-in-tieun-of-paking-an-arrest -and-is
taken-substantialty -frem-ABAk-Standards;-Pre—Brial-Retease-3:2
tApproved-Braft;--1+968)y+ See also Rule 4.02, subd. 5(3) for
restrictions on the issuance of a warrant for an offense for
which the prosecution has obtained a valid complaint after the
time in which the court had ordered the complaint to be prepared.

Per-felontres-and-gross-misdemeaners;-Rutre-3-0t-dees-not
preseribe-specifie-standards-that-shaltli-govern-the-decision-of
whether -to -itssune -a-sumpons ;- -but -leaves-the -determination-to-the
diseretion-of-the-issuing-officer-and-prosecuting-attorneyr-
Issuance of a warrant instead of a summons should not be grounds
for objection to the arrest, to the jurisdiction of the court, or
to any subsequent proceedings. In-exereising-this-diseretion-in
felony -and-gross-misdeneanor-cases;-the-itssuing-officer-or
prosecuting-attorney-pay-take-inteo-account -the-nature-and
eircumstances-of -the -offense -tire -defendant s -residences;
enployment ;- -family-relationships;-past-histery-of-response-to
tegal-process -and-erininal-record---¢See~ABAk-Standards ;- -Pre-

6



Trra}-Re}ease-sraebr ekpproved-Braft--}SGGr—} -In overcoming the
um (e} o ss a athe W ant

The remedy of a defendant who has been arrested byrwarrant is to
request the imposition of conditions of release under Rule 6.02,
subd. 1 upon the initial court appearance."

11. Comments on Rule 3.

Amend the sixth sentence of the existing eighth paragraph of the
comments on Rule 3 as follows:

"In misdemeaners all cases, the issuing officer must set and
endorse on the warrant the amount of bail which the defendant may
pay to obtain release." -

12. Rule 4.02, Subd. 5(3) Complaint or Tab Charge; Misdemeanors;
Gross Misdemeanors Charged Under Minn. Stat. § 169.121 or Minn.
Stat. § 169.129.

Amend this rule as follows:

"(3) Complaint or Tab Charge; Misdemeanors; Gross
Misdemeanors Charged Under Minn. Stat. § 169.129 or Minn. Stat. §
169.129. If there is no complaint made and filed by the time of
the defendant's first appearance in court as required by this
rule for a misdemeanor charge or a gross misdemeanor charge under
Minn. Stat. § 169.121 or Minn..Stat. § 169.129, the clerk shall
enter upon the records a brief statement of the offense charged
including a citation of the statute, rule, regulation, ordinance
or other provision of law which the defendant is alleged to have
violated. This brief statement shall be a substitute for the
complaint and is referred to as a tab charge in these rules.
However, in a misdemeanor case, if the judge orders, or if
requested by the person charged or defense counsel, a complaint
shall be made and filed. e-def s not a
guilty and a complaint rs-se-req&ested ngg_ggt_gggn_mggg__gg
filed in a gross misdemeanor case charged under Minn. Stat. §
169.121 or Minn. Stat. § 169.129, the-appearance-under-Rule-5
sha}}-be-eonttn&ed-penérng-the-xssuanee-of—the-eomp}axnt _Q_

ab ¢ e if the defendant is i d ervice of such a
i eanor comn int s as vide ule
and may include service bv U. S. majl. Sueh In a misdemeanor
case, the complaint shall be made and filed within 48 hours after

the demand therefor if defendant is in custody or within thirty
(30) days of such demand if the defendant is not in custody. If
no valid complaint has been made and filed within the time

7




required by this rule, the defendant shall be discharged, the
proposed complaint, if any, and any supporting papers shall not
be filed, and no record shall be made of the proceedings. A
complaint is valid when it (1) complies with the requirements of
Rule 2, and (2) the judge has determined from the complaint and
any supporting affidavits or supplemental sworn testimony that
there is probable cause to believe that an offense has been
committed and that the defendant committed it. Upon the filing
of a valid complaint in a misdemeanor case, the defendant shall
be arraigned. When a charge has‘'been dismissed for failure to
file a-valid complaint and a valid complaint is thereafter filed,
a warrant shall not be issued on that complaint unless a summons
has been issued . first and either could not be served, or, if
served, the defendant failed to appear in response thereto."

13. Comments on Rule 4.02, Subd. 5(3).

Amend the fourth sentence of the seventh paragraph of the
comments on Rule 4 as follows:

"This statement shall be a substitute for the complaint and is
sufficient to initiate the proceedings in such cases under Rule
10.01 unless the defendant, defense counsel or the court

requests, in misdemeanor cases, that a complaint be filed and
provided that in gross misdemeanor proceedings under Minn. Stat.
69.121 or Minn Sta . 169. 129 he co lal t m st be ade
d d file it e ti as ied unless the

ant _has entered ea be t e
14. Comments on Rule 4.02, Subd. 5(3).
Amend the eighth paragraph of the comments on Rule 4 as follows:

"Bnltess-a-complaint-is-requested; Rule 4.02, subd. 5(3)
permits the use of a tab charge to initiate a prosecution for a
gross misdemeanor driving-whilte-intexieated charged under Minn.
Stat. § 169.121 or Minn. Stat. § 169.129. The provisions
concerning tab charges were extended to gross misdemeanor driving
while intoxicated proceedings because of concern that such
proceedings will not otherwise be prosecuted and completed
promptly. When the rules were originally promulgated, there were
few gross misdemeanor prosecutions. Due primarily to Minn. Stat.
§§ 169.121 and 169.129, the number of gross misdemeanor
prosecutions has increased tremendously. Unfortunately,
prosecutorial resources-have not increased proportionately and in
some jurisdictions prosecutions for gross misdemeanor driving
while intoxicated have been delayed substantially pending
issuance of complaints. The use of tab charges should get such
cases into court promptly. A-defendant-wheo-wants-a-complaint-may
then-regquest-it---Otherwise; -the -preceedings-may-continve-based
en-the-tal-charger wever e co aint must be made, served
and filed within the time limits as specified in the rule unless

8




the defendant has entered a quilty plea before then. All other
gross misdemeanors must be charged initially by complaint or
indictment as required by Rules 4.02, subd. 5(2) and 17.01.
Except for the use of the tab charge, the procedure for gross
misdemeanor prosecutions under Minn. Stat. § 169.121 or Minn.
Stat. § 169.129 is the same as for gross misdemeanor prosecutions
under any other statute. ¥f-a-ecemplraint-is-reguested-the
appearance -under-Rule-5-is-econtinuved-pending-issuance-of -the
complaint---Fhe-time-rinit-specified-in-Rure-5r63-for-having-the
initiat-appearance -under-Rute -8 -does-not-then-pegin-to-ran-untii
the-complaint-is-fiteds Under the rule the defendant need not be
. ™ : hE

b der Rule 8 or a _ mnibus hear in
Rule 1] the Rule 5 a n ted unde
Rule 5. 03 w1tn the consent of ;ng geﬁegggng, If no valid

complaint is filed as required by the rules, the proceedings are
dismissed. F¥f-a-valrid-eomplaint-is-fited-or-if-no-complaint-is
reguested ;- -the-proceedings-econtinve -on-under-Rute-5-and -Ruate -8+
See Rule 17.06, subd. 4(3) as to any restrictions or bars on
further prosecution after such a dismissal."

15. . Comments on Rule 4.02, Subd. 5(3).

Amend the first sentence of the tenth paragraph of the comments
on Rule 4 as follows:

"If a complaint is required under this rule in a misdemeanor
case, the prosecutor must file a valid complaint within 48 hours
if the defendant is in custody or within 30 days if the defendant
is not in custody or the tab charge must be dismissed."

16. Comments on Rule 4.02, Subd. 5(3).

Amend the third sentence of the eighteenth paragraph of the
comments on Rule 4 as follows:

"A complaint may be issued at that time but is not then requlred
and Rule 4.02, subd. 5(3) governs when and if a complaint is

subsequently ; gglreg need-onlty-pe-issuved-tater-if-requested-by
the-defendant.

17. Rule 5.01. Statement to the Deféndant.

Amend this rule as follows:

"RULE 5.01. STATEMENT TO THE DEFENDANT

A defendant arrested with or without a warrant or served

9
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with a summons or citation appearing initially before a judge or
judicial offlcer, shall be advised of the nature of the charge.
cou sha dete e d t is

against the defendant is inc e o esenti or assistin
in the esentatio se., defendant is handicapped

communlc ti t u j i j sha a int a

z tne dggegdang, A defendant who has not prev1ously recelved a
copy of the complaint, if any, and supporting affidavits and the
transcrlptlon of any supplementary testimony, shall be provided
with copies thereof. Upon motion of the prosecuting attorney,
the court shall require that the defendant be booked,
photographed, and fingerprinted. 1In cases of felonies and gross
misdemeanors, the defendant shall not be called upon to plead.

The judge, judicial officer, or other duly authorized
personnel shall advise the defendant substantially as follows:

(a) That the defendant is not required to say anything
or submit to interrogation and that anything the defendant
says may be used against the defendant in this or any
subsequent proceeding;

(b) That the defendant has a right to counsel in all
subsequent proceedings, including police line-ups and
interrogations, and if the defendant appears without counsel
and is financially unable to afford counsel, that counsel
will forthwith be appointed without cost to the defendant
charged with an offense punlshable upon conviction by
incarceration.

(c) That the defendant has a right to communicate with
defense counsel and that a continuance will be granted if
necessary to enable defendant to obtain or speak to counsel;

(d) That the defendant has a right to a jury trial or a
trial to the court;

(e) That if the offense is a misdemeanor, the defendant
may either plead guilty or not guilty, or demand a complaint
prior to entering a plea;

(f) That if the offense is a gross misdemeanor
punishable under Minn. Stat. § 169.121 or Minn. Stat. §
169.129 r~the-defendant -nay-demand-a-ecomplaint-prior-teo
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entering-a-prea and a complaint has not yet been made and
filed, a complaint must be issued within 10 days if the
defendant is not in custody or within 48 hours if the
defendant is in custody.

The judge, judicial officer, or other duly authorized
personnel may advise a number of defendants at once of these
rights, but each defendant shall be asked individually before
arraignment whether the defendant heard and understood these
rights as explained earlier."

18. Comments on Rule 5.01.

Amend the comments on Rule 5 by adding the following new
paragraph after the existing second paragraph:

YRule 5.01 requires the appointment of a gualified

a_ Q¢ f1lall

rule requires that a qualified interpreter assist such a
defendant in al rocedures contemplated by these rules. i
appointment is mandat b inn. Stat. 611.32 b 1992) .
A person handicapped in communication is someone who due to a
hearing, speech or other communications disorder, or lack of
skill in Englis is not able to fu under nd e judicial

proceedings or charges, or is incapable of presenting or
assisting in the presentation of a defense. The definition

contained in the rule is the same as that contained in Minn.
Stat. § 611.3 992) . inn. Stat. 6 3 9 uld be
referred to for the definition of gualified interpreter.™

19. Rule 6.01, Subd. 3. Form of Citation.
Amend this rule as follows:

"Subd. 3. Form of Citation. A citation shall direct the
accused to appear before a designated court or violations bureau
at a specified time and place or to contact the court or
violations bureau to schedule an appearance. The citation shall
state that if the defendant fails to appear at or contact the
court or violations bureau as directed in response to the
citation, a warrant of arrest may issue. A _summons or warrant
issued because of a defendant's failure to respond to a citation
may be based upon sworn facts establishing probable cause as set
forth in or with the citation and attached to the complaint."

20. Comments on Rule 6.01, Subd. 3.

Amend the comments on Rule 6 by adding the following language at
the end of the existing tenth paragraph:

“If the defendant does not respond to the citation as directed
and a summons or warrant is necessary, the facts establishing

11




probable cause need not be set forth separately in the complaint

is otherwi equire athe e citation
be attached the complaint i i (o) to the
mplainan his is in acc it rent ice in man
t u ai i defe ti
the ri er Ru s 3) to demand a
complaint that complies with the requirements of Rule 2.01."

21. Comments on Rule 6.02.

Amend the twentieth paragraph of the comments on Rule 6 by adding
the following language at the end of that paragraph:

“"1f the ten percent cash option jis authorized by the trial court,
it ould be i ieu of, not addi to nsecured bond
ecaus i e ati
collectin th nsecured bond t ublic should e
elud i inki i cted. e d
side e ilabilit eli o to
th earance of th endant. cash bail is deposited wit
the court it is deemed to b e property o he defendant
ursuant to Minn. Stat. 629, 993) and according to that

statute the court may apply the deposit to any fine or
restitution imposed."

22. Comments on Rule 6.02.

Amend the comments on Rule 6 by adding the following new
paragraph after the existing twenty-third paragraph:

"Recommendation 5, concerning sexual assault, in the Final
f th innesota Supre £ Ta Force

ss in the Cou ts _W itc .Rev 7 989). - tes

Eé d we e acquainted." ~‘>;s roh 1t10n shov 'dAb“ \pplied
in settlng bail in other cases as well."

23. Rule 7.02. Notice of Additional Offenses.

Amend the second sentence of this rule as follows:

"In cases of felonies and gross misdemeanors, the notice shall be
given at or before the Omnibus Hearlng under Rule 11 or as soon
thereafter after the Omnibus Hearing as the offenses become known
to the prosecuting attorney."

24, Comments on Rule 7.01.

Amend the first paragraph of the comments on Rule 7 by adding the
following sentence at the end of that paragraph:

12




"It is permissible for the prosecuting attorney to attach to a
complaint for service a notice under Rule 7.01 or a discovery
request under Rule 9.02."

25. Rule 8.01. Place of Appearance and Arraignment.
Amend this rule as follows: .
"RULE 8.01. PLACE OF APPEARANCE AND ARRAIGNMENT

The defendant's initial appearance following the complaint
or, for a gross misdemeanor under Minn. Stat. § 169.121 or Minn.
Stat. § 169.129, a tab charge under this rule shall be held in
the district court of the judicial district where the alleged
offense was committed.

Unless the offense charged in the complaint is a homicide
and the prosecuting attorney notifies the court that the case
will be presented to a grand jury, or the offense is punishable
by life imprisonment, the defendant shall be arraigned upon the
complaint or the complaint as it may be amended or, for gross
misdemeanors under Minn. Stat. § 169.121 or Minn. Stat. §
169.129, the tab charge, but may only enter a plea of guilty at
that time. If the defendant does not wish to plead guilty, no
other plea shall be called for and the arraignment shall be
continued until the Omnibus Hearing when pursuant to Rule 11.10
the defendant shall plead to the complaint or the complaint as
amended er-suck-talb-eharge or be given additional time within
which to plead. If the offense charged in the complaint is a
homicide and the prosecuting attorney notifies the court that the
case will be presented to the grand jury, or if the offense is
punishable by life imprisonment, the presentation of the case to
the grand jury shall commence within 14 days from the date of
defendant's appearance in the court under this rule, and an
indictment or report of no indictment shall be returned within a
reasonable time. If an indictment is returned, the Omnibus
Hearing under Rule 11 shall be held as provided by Rule 19.04,
subd. 5."

26. Comments on Rule 8.

Amend the first paragraph of the comments on Rule 8 by adding the
following language at the end of that paragraph:

" 0 s . 5 osecutio ss
misdemeanor under Minn. Stat. § 169.121 or Minn. Stat. § 169.129
may be commenced by tab charge, but a complaint must be served
and filed within 48 hours of the defendant's appearance on the
ab c i e dant is in ¢ withi 0 s of
the defendant's appearance on the tab charge if the defendant is
not in custody. Therefore, if the separate Rule 8 appearance
occurs later than those time limits, as will usually be the case,

13




_com int ave e s d e S ch a 0SS
sd e Rule and

Mw&ML 5.03, it would be
possible fg; the tab cgaggg to still be effective at tne time of

e Rule earance.

27. Rule 11.04. Other Issues.
Amend the last paragraph of this rule as follows:

"If the defendant intends to offer evidence of a victim's
previous sexual conduct in a prosecution for violation of Minn.
Stat. § 609.342 to 609.346, a motion shall be made pursuant to

the procedures prescribed by Rule 464¢e) 412 of the Mlnnesota
Rules of Evidence."

28. Rule 11.06. Pleas.
Amend this rule as follows:
"RULE 11.06. PLEAS

At the hearing the defendant may be permitted to plead to
the offense charged in the complaint er;-fer-a-gress-misdemeaner
under-Minnr--Statr-§-1r69 -2t -or -Minnr--Statr-§-169 129 ;- -the-tab
elharge or to a lesser included offense, or an offense of lesser
degree as permitted by Rule 15."

29. Rule 11.10. Plea; Trial Date.
Amend the first sentence of this rule as follows:

"If the defendant is not discharged the defendant shall
plead to the complaint er;-feor-gress-misdemeanors-under-Minn-
Statr-§-169-2t-or-Minn--Statr-§-169:-+29 ;- -the-tab-charge-or be
given additional time within which to plead."

30. Comments on Rule 11.06.

Amend the sixteenth paragraph of the comments on Rule 11 as
follows:

"Under Rule 11.06 the defendant at the Omnibus Hearing may
plead to the complaint or indictment er;-fer-gress-misdereanors
under-Mim--Stat--§-169ri2t-or-Minnr-Statr-§-+69 129 ;--the-tab
eharge-or to a lesser or different offense as provided by Rules
14 and 15. See Rules 15.07 and 15.08 as to the standards and
procedure for entering a plea to a lesser or a different
offense."

14
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31. Comments on Rule 11.10.

Amend the twenty-first paragraph of the comments on Rule 11 as
follows-

"A defendant who is not discharged following the Omnibus
Hearing shall plead to the indictment or complaint er;-feor-gress
nisdemeanors-under -Minnr--Stat-—§-169-12t-or-Minn--Stat--§
169129 - -the-tab-eharge-in the district court or be given
additional time within which to plead. If the defendant pleads
not guilty, a trial date shall be set. (Rule 11.10.)"

32. Comments on Rule 13.

Amend the last two sentences of the first paragraph of the
comments on Rule 13 as follows:

"In-the -ecase-of ~gross-nisdeneaners-under-Mimn--Statr-§-+69r2t+-or
Minnr--Statr--§-169 129 -the -arraignment -under -Rute-t3-shatt-be
held-within-t4-days-after-the-tah-charge-is-entered-or-within-4
days-after-the-complraint;-i+f-any;~its-filtedr~-(Raltes-4-02;-sabd-
S¢3)-an@d-5:-63)— Of course, the appearances under Rule 5 and Rule
8 could be consolidated pursuant to Rule 5.03 and the arraignment
on the complaint or tab charge would then be held at that
consolidated appearance."

33. Rule 15.01. Acceptance of Plea; Questioning Defendant;
Felony and Gross Misdemeanor Cases.

Amend provision number 1 in this rule to read as follows:

"l. Name, age and date and place of blrth and whether the
defendant a e fe) a and o er a

qgualified 1nterp;eteg has been provided for the defendant."
34. Rule 15.03, Subd. 1. Group Warnings.
Amend this rule as follows:
"Subd. 1. Group Warnings. The court may advise a number of
defendants at once as to the consequences of a plea and as to

their constitutional rights as spe01f1ed in questions 2, 3 and 4
above. egogg When such a procedure 1s followed the gourt shall
first ¢ ! i ,

;n ;glduallx, Ih “court'sAstatement’;n g g;g p g ;g;‘g shall be
recorded and each defendant when called before the court shall be

asked whether the defendant heard and understood the statement.
The defendant shall then be questioned on the record as to the

15




remaining matters specified in Rule 15.02."
35. Rule 15.09. Record of Proceedings.
Amend this rule as follows:
"RULE 15.09. RECORD OF PROCEEDINGS
Upon a guilty plea to an offense punishable by
incarceration,_either a verbatim record of the proceedings shall

be made, or in the case of mlsdemeanors, a petition to enter a
plea of guilty, as provided in the Appendix B to Rule 15, shall

be filed with the court-, Iﬁ_Q_EI1&&Qn_QQELL;QQ_LQ_QDLQI_Q_ELQQ

;h;g_;g;g_ In felony and gross mlsdemeanor cases, any verbatlm
record made in accordance with this rule shall be transcribed and
filed with the clerk of court for the trial court within 30 days
after the date of sentencing. In misdemeanor cases, any such
record need not be transcribed unless requested by the court, the
defendant or the prosecuting attorney."

36. Rule 15.11. Use of Guilty Plea Petitions When Defendant
Handicapped in Communications.

Amend Rule 15 by adding a new Rule 15.11 as follows:

“"RULE 15.11. USE OF QUILI! PLEA PETITIONS WHEN DEFENDANT
CAPPE N CO CATIONS
In all cases in ich a ndant is handicapped
c icatio e e iffi in s i o) e
the English langqua the cou may _not accept a ilt lea
iti es e t i i t view it wi he
assist e of ified int rete d e t _establishes
he t i s (o} e eve cti e e
urt should use multilingu i etitions to insure
t the defenda e ds i ej ive the
ature of the oceedings the tition." :

37. Comments on Rule 15.01.

Amend the comments on Rule 15 by adding the following two
sentences at the end of the second paragraph:

"Ru 5.01 also differs in its requir t that the court make
certain that a defendant handica i ommunicati s a
a ied te et is s he e
r irement for i eter s ice ablished j u 5.01 and
inn. Stat. 1 - 9 d emphasizes the critical

importance of this service in the quilty plea process."
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38. Comments on Rule 15.03.

Amend the existing sixth through seventh sentences of the eighth
paragraph of the comments on Rule 15 as follows:

"Where a number of defendants are to be arraigned consecutively
and are all present in the courtroom, Rule 15.03, subd. 1
provides that the court may advise them as a group of the
possible consequences of a guilty plea and of their

constitutional rights. The court must ﬁ;;gt determine whether

an the defend nts are handica ed co nication, as that
t is de u .0 6 f
any are, the court must provide a gualified interpreter for each
The court must provide a such defendant with the i atio
contained in the warning individually., If this procedure is

followed, each defendant who has received a group warning, when

appearing individually before the court must be asked whether the
defendant heard and understood the earlier statement by the
court."

39. Comments on Rule 15.

Amend the comments on Rule 15 by adding the following paragraph
at the end of the existing comments:

"If the defendant is handicapped in communication due to
difficulty in speaking or comprehending English, the court may
not accept a guilty plea petition until the defendant has been
able to review it with the assistance of a qualified interpreter,
and the court establishes on the record that this has occurred.
See Final Report of the Minnesota Supreme Court Task Force on

R c'a Bias i e Judicial System, C ter rec dati 1.
is strongl ecommended that when the de endant is handicapped
co unication du o di f ult spea o) i
n _a mu t t ea ti be used whi d
be b t n =3 a la age in i the defe is e
to ¢ unicate. e use of a ltilin l petition would
assu at the anslation is c e and is efe to the

use of a petition which contains only the language other than
English." .

40.. Rule 17.01. Prosecution by Indictment, Complaint or Tab
Charge.

Amend the last sentence of the first paragraph of this rule as
follows.

"Misdemeanors and gross misdemeanors under Minn. Stat. § 169.121
or Minn. Stat. § 169.129 may also be prosecuted by tab charge,
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provided that for any such gross misdemeanors, a coﬁplaint shall
e subsequent ade, served and fi s ired by Rule 4.02

subd. 5(3)."

41. Rule 17.02, Subd. 5. Indictment and Complaint Forms -
Felony and Gross Misdemeanors.

Amend thls rule as follows'

"*Subd. 5. Indictment and Complaint Forms - Felony and Gross
Misdemeanors. For all indictments and complaints charging a
felony or gross misdemeanor offense the prosecuting attorney or
such judge or judicial officer authorized by law to issue process
pursuant to Rule 2.02 shall use an appropriate form authorized
and supplled by the State Court Admlnistrator or a word

Of State Co 4a istration. If”for any reason such form
is unavailable, failure to comply with this rule shall constitute
harmless error under Rule 31.01."

42. Rule 17.06, Subd. 4. Effect of Determination of Motion to
Dismiss. :

Amend the last sentence of this rule as follows:

"In misdemeanor cases and also in gross misdemeanor cases under
Minn. Stat. § 169.121 or Minn. Stat. § 169.129 dismissed for
failure to file a timely complaint within the thirty-¢36)-day

time-timit-pursaant-te time limits as provided by Rule 4.02,
subd. 5(3), further prosecution shall not be barred unless

additionally a judge or judicial officer of the court has so
ordered."

43. Comments on Rule 17.01.
Amend the third paragraph of the comments on Rule 17 as follows:
- "Under Rule 17.01, a misdemeanor and also a gross

misdemeanor under Minn. Stat. § 169.121 or Minn. Stat. § 169.129
may be prosecuted by complaint or by tab charge (See Rule 4.02,

subd. 5(3)) under these rules. weve or a suc s
misdemeano secutio e _co aint m e_sub t ade
served and filed withi e time limits as vided b e 0

subd. 5(3). These offenses may also be prosecuted by indictment
and, in such cases, rules applicable to indictments shall apply."

44, Rule 18.04. Who May be Present.

Amend the first sentence of this rule to read as follows:
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"Attorneys for the State, the witness under examination,
gualified interpreters when-needed for witnesses handicapped in
communication, and for the purpose of recording the evidence, a
reporter or operator of a recording instrument may be present
while the grand jury is in session, but no person other than the

jurors may be present while the grand jury is deliberating or
voting."

45. Comments on Rule 18.04.

Amend the thirteenth paragraph of the comments on Rule 18 as
follows:

"Rule 18.04 also permits the presence of the follow1ng.

gualif;e 1nterpreters when -needed g r ;Q se handicapped in
[o) ication a ed at. 31-

6 3 992); reporters or operators of a recording instrument
to make the record required by Rule 18.05, subd. 1 (see
F.R.Crim.P. 6(d)); a designated peace officer; and the attorney
for a witness who has either effectively waived immunity from
self-incrimination or been granted use immunity by the court."

46. Rule 21.01. When Taken.

Amend last sentence of this rule as follows:

"The order shall also direct the defendant to be present at the
taking of the deposition and, if the defendant is handicapped in
communication, that a qualified interpreter be present for
defendant."

47. Comments on Rule 21.01.

Amend the comments on Rule 21 by adding the following sentence at
the end of the second paragraph:

" requirement that a gqualified inte eter be present fo
defendants handicapped in communication is based upon Rule 5 and

Minn. Stat. 611.31-611.34 (199
48. Rule 22.03. Service.

Amend this rule as follows:

"RULE 22.03. SERVICE

A subpoena may be served by the sheriff, by a deputy
sheriff, or any other person at least 18 years of age who is not
a party. Service of a subpoena upon a person named therein shall
be made by delivering a copy thereof to such person or by leaving
a copy at the person's usual place of abode with some person of
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suitable age and discretion then residing therein. Additionally,
a_subpoena may be served by U.S. mail, but sugg service is

e ctiv the rs anme e s d

admission acknowledging personal re ceipt of tne subpoena, Fees

and mileage need not be tendered in advance."

49. Comments on Rule 22.03.

Amend the eighth paragréph of the comments on Rule 22 as follows:
"Rule 22.03 providing for service of a subpoena follows

Minn. R. Civ. P. 45.03 except that the person serving it must be
at least 18 years of age and no fees or mileage need be tendered.

ddi . ermits e [] -] : -1
u vice is e ctiv i e ed i
subpoe eturns a signed adnmis e ervice
b il is t so admi the conte ion s ied b
2.05 is t availa to en ce e bpoena. "

50. Rule 26.02, Subd. 6. Peremptory Challenges.
Amend this rule as follows:

"Subd. 6. Peremptory Challenges. If the offense charged is
punishable by life imprisonment the defendant shall be entitled
to 15 and the state to 9 peremptory challenges. For any other
offense, the defendant shall be entitled to 5 and the state to 3
preemptory challenges. If there is more than one defendant, the
court may allow the defendantst additional peremptory challenges
and permit them to be exercised separately or jointly, and in
that event the state's peremptory challenges shall be
correspondingly increased. A e alle a e
exercised out e hearin e i anel."

51. Rule 26.02, Subd. 6a. Objections to Peremptory Challenges.
Amend Rule 26.02 by adding a new subdivision 6a as follows:

"Subd. 6a. Objections to Peremptory Challenges.

e o _part a e i sefu
discri i he basis o ce in the ise of

(o)
o
tried and determined by the court as promptly as possible,
20



but in all events it shall be done before the jury is sworn
to try the case.

{(3) Determination. The trial court shall use a three-
step process for evaluating a claim that any party has
engaged in purposeful racjial discrimination in the exercise
of its peremptory challenges:

(a) First, the party making the objection must
make a prima facie showing that the responding party
has exercised its peremptory challenges on the basis of
race. If the objection was raised by the court on its
own injtiative then the court must initially determine,
after such hearing as it deems appropriate, that there
is a prima facie showing that the responding party has
exercised its peremptory challenges on the basis of
race. If no prima facie showing is found, the
objection shall be overruled.

(b) Second, if the court determines that a prima
facie showing has been made, the burden shifts to the
responding party to articulate a race-neutral
explanation for exercising the peremptory challenge(s)
in question. If no race-neutral explanation is made,
the objection shall be sustained.

(c) Third, if the court determines that the
explanation is race-neutral, the burden of proving
purposeful discrimination then shifts back to the
objecting party, who will then have the opportunity to

rove that the offered reasons are pretextual., 1If
the objection was initially raised by the court, it
shall determine, after such hearing as it deems
appropriate, whether the peremptory challenge was
exercised in a purposeful discriminatory manner on the
basis of race. If purposeful discrimination is found
the objection shall be sustained. If no purposeful

discrimination is found the objection shall be
overruled.

(4) Remedies. If the objection is overruled the
jury panel member against whom the peremptory challenge
was exercised shall be excused. If the objection is
sustained, the cou sh do eith of t ollowin
based upon jits determination of what the interests of
justice and a fair trial to all parties in the case
require:

(a) Disallow the discriminatory peremptory
challenge and resume jury selection with the
challenged jury panel member reinstated on
the panel; or
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(b) Discharge the entire jury panel and
select a new jury from a jury panel not
previously associated with the case."

52. Rule 26.03, Subd. 1(1) Presence Required.

Amend this rule to read as follows:

"(1) Presence Required. The defendant shall be present at
the arraignment, at the time of the plea, at every stage of the
trial including the impaneling of the jury and the return of the
verdict, and at the imposition of sentence, except as otherwise

provided by these rules. If the defendant is handicapped in

communication, a qualified interpreter for that defendant shall
also be present at ea o) se oceedin "

53. Rule 26.03, Subd. 1(2) Continued Presence Not Required.

Amend this rule by adding a new part 4 at the end of the existing
rule as follows:

"4, The court in its discretion and upon agreement of the
defendant may allow the participation by telephone of one or more
parties, counsel, or the judge in any proceedings in which the
defendant would otherwise be permitted to waive personal
appearance under these rules."

54. Rule 26.03, Subd. 17. Motion for Judgment of Acquittal.
Amend parts (2) and (3) of this rule as follows:

"(2) Reservation of Decision on Motion. If the defendant's
motion is made at the close of the evidence offered by the
prosecution, the court may not reserve decision of the motion.

If the defendant's motion is made at the close of all the
evidence, the court may reserve decision on the motion, submit
the case to the jury and decide the motion either before the jury
returns a verdict or after it returns a verdict or is discharged

without having returned a verdict. If the defendant's motion is

anted after e ju urns dict o ou
shall make written findings specifying its reasons for entering a

judgment of acquittal.

(3) Motion After Discharge of Jury. If the jury returns a
verdict of guilty or is discharged without having returned a
verdict, a motion for judgment of acquittal may be made or
renewed within 15 days after the jury is discharged or within
such further time as the court may fix during the 15-day period.
If a verdict of guilty is returned the court may on such motion
set aside the verdict and enter judgment of acquittal, in which
case the court shall make written findings specifying its reasons
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for entering a judgment of acquittal. If no verdict is returned,

the court may enter judgment of acquittal. Such a motion is not
barred by defendant's failure to make a similar motion prior to
the submission of the case of the jury."

55. Rule 26.04, Subd. 2. Motion to Vacate Judgment.
Amend this rule as follows:

"Subd. 2. Motion to Vacate Judgment. The court on motion
of a defendant shall vacate judgment, if entered, and dismiss the
case if the indictment, complaint or tab charge does not charge
an offense or if the court was without jurisdiction of the
offense charged. The motion shall be made within 15 days after
verdict or finding of guilty or after plea of guilty, or within
such time as the court may fix during the 15-day period. If the

motjon is granted, the court shall make written findings
specifying its reasons for vacating the judgment and dismissing

the case."
56. Comments on Rule 26.
Amend the third paragraph of the comments on Rule 26 as follows:

"Since misdemeanors in Minnesota are punishable by no more
than 90 days of incarceration or a $568 fine or both (Minn. Stat.
§ 609.03, subd. 3) there would usually be no federal
constitutional right to a jury trial on a misdemeanor."

57. Comments on Rule 26.02, Subd. 4(1).

Amend the twenty-first paragraph of the comments on Rule 26 as
follows:

"Rule 26.02, subd 4(1) (Purpose of Voir Dire Examination--By
Whom Made). The provision of this rule governing the purpose for
which voir dire examination shall be conducted and the provision
for initiation of the examination by the judge is taken from ABA
Standards, Trial by Jury, 2.4 (Approved Draft, 1968). The last
sentence of the rule permitting the parties to interrogate the
jurors before exercising challenges continues the similar
provision of Minn. stat. § 631.26 (1971) with the limitation that
the inquiry shall be "reasonable". The court has the right and
the duty to assure that the inquiries by the parties during the
voir dire examination are "reasonable". The court may therefore
restrict or prohibit questions that are repetitious, irrelevant,

or otherwise improper. However, the Minnesota Supreme Court's
Task Force on Racial Bias in the Judicial System recommends in

its Final Report, dated May 1993, that during voir dire lawyers

should be given ample opportunity to inquire of jurors as to
racial bias." :
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58. Comments on Rule 26.02, Subd. 6a.

Amend the comments on Rule 26 by adding the following new
paragraph after the existing thirty-first paragraph of those
comments:

prohiibiti inst Xk ful jal discrimi ion i

exercise of gegemgto;x challenges established in Batson v.
uc 76 .Ct t

cases. In apglzing this rule, the bench and bar should

rough amiliarize themselves with t ase law which has

developed articular with respect t eanings he terms
"prima facie showing" "“race-neutral explanation," "pretextual
reasons," and "purposeful discrimination" used in the rule. See
Batson, supra; Ford v. Georgia, U.S. , 111 s.ct, 850

991) ; Powers v. Ohio u.s. 111 s.ct. 136 9 H
Hernandez v. New York, U.S. ,..111 S.Ct. 1859 (1991):
Edmonson v. Leesville Concrete Co., U.S. . 111 s.ct. 2077

199 Georgia v. McCollum U.S. 1 S.Ct. '2348 992
State v. Moore, 438 N.W.2d 101 (Minn. 1989); State v. Everett,
47 W.24 864 inn. 1991); State v. Bowers, 482 2d 774

i 1992); State v. Scott, 493 N.W.24 546 (Minn. 1992): and

State v. McRae, 494 N.W.2d 252 (Minn. 1992)."
59. Comments on Rule 26.03, Subd. 1(1).

Amend the thirty-fourth paragraph of the comments on Rule 26 as
follows:

YRule 26.03, subd. 1(1) (Presence Required) is taken from
F.R.Crim.P. 43. See also Rules 14.02 and 27.03, subd. 2. The

interpreter requirement is based upon Rule 5.01 and Minn. Stat.
611.31-611.2 9 LN :

60. Comments on Rule 26.03, Subd. 1(3).
Amend the comments on Rule 26 by adding the following new

paragraph after the existing thirty-sixth paragraph concernlng
Rule 26.03, subd. 1(3):

YRule 26.03, subd. 1(3)4 is Qgseg upon the recommendation of
Minnesota Supreme Court Cri al t ud ission.
e ose o ule is aci e the hearings in non-
dispositive, uncontested, and ministerjal hearings whenever

counsel, court, and defendant agree."
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61. Rule 27.03, Subd. 2. Defendant's Presence at Hearing and
Sentencing.

Amend this rule as follows:

“Subd. 2. Defendant's Presence at Hearing and Sentencing.
Defendant must be personally present at the sentencing hearing
and at the time sentence is pronounced except when excused
pursuant to Rule 26.03, subd. 1(3). If the defendant is

i i i a qualjified i re o)

efendant mus esent. Sentence may be pronounced
against a corporation in the absence of counsel if counsel fails
to appear on the date of sentence after reasonable notice
thereof."

62. Rule 27.04, Subd. 2. First Appearance.

Amend the introductory paragraph of subdivision 2 of this rule as
follows:

"(1) Advice to Probationer. A probationer who initially
appears before the court pursuant to a warrant or summons
concerning an alleged probation violation, shall be advised of

the nature of the violation charged. Prio doing this, t
judge, judicial office or other duly authorized perso hall
ete 1ne whether t robatloner is handicapped n commu tion

s0, a i d eter t the
probationer throughout ;gg p;gbat;on violation procegglgg . The

probationer shall also be given a copy of the written report upon
which the warrant or summons was based if the probationer has not
previously received such report. The judge, judicial officer, or
other duly authorized personnel shall further advise the
probationer substantially as follows:"

63. Rule 27.05. Pretrial Release.

Amend the title of this rule as follows:

"RULE 27.05. PRETRIAL RELEASE DIVERSION

64. Comments on Rule 27.

Amend the comments on Rule 27 by adding the following new
paragraph after the existing eighth paragraph:

"The iso ittee stro c e the ctice, now
e j Se ing
i ine s t jo the Omnibus Hea . is may be
done in connecti ith a pre-release investigation under Rule
6.0 s and may later be i ed wit n esentence

investigation report required under Rule 27.03, subd., 1."
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65. Comments on Rule 27.03, Subd. 2.

Amend the sixteenth paragraph of the comments on Rule 27 as
follows:

“"Rule 27.03, subd. 2 (Defendant's Presence at Hearing and
Sentencing) is adopted from F.R.Crim.P. 43. See also N.Y.C.P.L.
380.40. e i eter requireme is base o ule 5 and
Minn, Stat. §§ 611.31-611.34 (1992)."

66. Comments on Rule 27.05.

Amend the second paragraph from the end of the comments on Rule
27 by adding the following sentence after the existing first
sentence in that paragraph:

" int eter requirement is based upon Rule 5 and Minn. Stat.

§§ 611.31-611.34 (1992)."

67. Rule 28.04, Subd. 1. Right of Appeal.
Amend this rule as follows:

"Subd. 1. Right of Appeal. The prosecuting attorney may
appeal as of right to the court of Appeals:

(1) in any case, from any pretrial order of the trial
court except an order dismissing a complaint for lack of
probable cause to believe the defendant has committed an
offense or an order dismissing a complaint pursuant to Minn.
Stat. § 631.21; and

(2) in felony cases from any sentence imposed or stayed
by the trial court; and

(3) in any case, from an order granting postconviction
relief under Minn. Stat. Ch. 590; and

(4) in any case, from a judgment of acquittal by the
trial court entered afte e ij erdict of
guilty under Rule 26.03, subd. 17(2) or (3); and

5) i e o e i cour
vacating judgment and dismissing the case made after the

v 6 su oM
68. Rule 28.04. Appeal by Prosecuting Attorney.
Amend this rule by adding a new subdivision 7 as follows:

"Subd. 7. Procedure Upon Appeal from Judgment of Acquittal
or Vacation of Judgment After a Jury Verdict of Guilty.
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S ice and Filing. eal shall be taken b

filing a notice of appeal with the clerk of the appellate
courts together with proof of service on the opposing
counsel, the clerk of the trial court in which the judgment
or order appealed from is entered, and when the appellant is
not the attorney general, also the attorney general for the

S o esota fees cost all be
required for the appeal. Unless otherwise ordered by the

appellate court, a certified copy of the judgment or order

e or a a ided b
3 jnnesota Rule i e te
Procedu e be filed i e of t secutin
attorney to take any other step than timely filing the
notice of appeal does not affect the validity of the appeal,
but is ground only for such action as the Court of Appeals
deems appropriate, including dismissal of the appeal.

(2) Time for Taking an Appeal. An appeal by the
prosecuting attorney from either a judgment of acquittal
after a jury verdict of quilty, or an order vacating
judgment and dismissing the case after a jury verdict of
gquilty, shall be taken within 10 days after entry of the
judgment or order.

(3) Stay and Conditions of Release. Upon oral notice
tha e ecuti rney _intends to_appea om a
judgment of acquittal after a jury verdict of guilty or from
an_order vacating judgment and dismissing the case after a
jury verdict of gquilty, the trial court shall order a stay
of execution of the judgment or order of ten (10) days to
allow time to perfect the appeal. The trial court shall
also determine the conditions for defendant's release

pending the appeal, which conditions shall be governed by
Rule 6.02, subds. 1 and 2.

(4) Other Procedures. The provisions of Rule 28.02,
subd. 4(2), concerning the contents of the notice of appeal,
Rule 28.02, subd. 8, concerning the record on appeal, Rule

28.02, subd. 9, concerning transcript of the proceedings and
transmission of the transcript and record, Rule 28.02, subd.

conce iefs ule 28.02, s 3, conc oral

at nd Rule 0 s . 6 on nin

dismiss e case e ju erdict ilty.

5) Cross-— eals. Upo eal b e _prosecutin

attorney under this subdivision, the defendant may obtain
review of any pretrial and trial orders and issues, by
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follows:

"Rule 28.04 (Appeal by Prosecuting Attorney) sets forth the

ia h ~and the nrnﬂndnrn for the nrosecutinga affnrney to annnal to
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r
the Court of Appeals. The right of the prosecutlng attorney

under Rule 28. 04, subd. 1(2) to appeal from a sentence imnosed o
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stayed in a felony is based on Mlnn. Stat. § 244.11 (1982). The

3

procedure for such sentencin 19 appeal is set forth in Rule 28.05.

=18 P eaL £0O U

a1}

'ine prosecutor's right to appeal from a trial court's judgment of

acauittal after a jurv returns a verdict of auiltv or from m a
ial court's order vacati u e
after a jury returns a verd
onstitutional tecti a
reversal of the trial court! J iere
reinstate the jury's verdict and would not subiject ;Qg defendggt
to another trial, United States v. Wilson, 420 U.S. 344-45,

any orders or issues arising in the course of the criminal

process by filing a cross-appeal."
70. Rule 29.02, Subd. 1. Appeals in First Degree Murder Cases.

Amend this rule as follows:

"Subd. 1. Appeals in First Degree Murder Cases. A
defendant may appeal as of right from the district court to the
Supreme Court from a final judgment of conviction of murder in
the first degree. Either the defendant or the prosecuting
attorney may appeal as of right from the dlstrict court to the
Supreme Court, in a first degree murder case, from an adverse
final order upon a petition for postconv1ctlon relief under Minn.
Stat. Ch. 590. The prosecuting attornev may aoneal as of of rlaht

rom t district court to Suprenme Court st de
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d acatin

en 2 - g = ) 2rd. 1]
of first deqgree murder. Upon the appeal other charges which were
joined for prosecution with the first degree murder charge may be
included. Except as otherwise provided in Rule 118 of the Rules
of Civil Appellate Procedure for accelerated review by the
Supreme Court of cases pending in the Court of Appeals, there
shall be no other direct appeals from the district court to the
Supreme Court."

71. Rule 29.06. Procedure for Appeals by the Prosecuting
Attorney from a Judgment of Acquittal or Vacation of Judgment
after a Jury Verdict of Guilty.

Amend Rule 29 by adding a new Rule 29.06 as follows:

“"RULE 29.06. PROCEDURE FOR APPEALS BY THE PROSECUTING ATTORNEY
JUDGMEN F_ACQOU AL OR VACA OF JUDGMEN Y

VERDICT OF GUILTY

on an a al to the Supreme Court by the osecutin
attorne rom ejt judgment of acquittal afte ju verdict

uilt or der vacati ju e and dismissi case
after a jury verdict of quilty, in a first degree murder case,
the provisions of Rule 28.04, subd. 7 shall apply."

72. Comments on Rule 29.02, Subd. 1.
Amend the third paragraph of the comments on Rule 29 as follows:

"Under Rule 29.02, subd. 1 (Appeals in First Degree Murder
Cases), Minn. Stat. § 590.06 (1988), and Minn. Stat. § 632.14
(1988) direct appeals from the district court to the Supreme
Court in criminal cases are permitted only from either a final
judgment of conviction of murder in the first degree or an
adverse final order in a postconviction proceeding in such a
case. Only the defendant may appeal from a final judgment of
conviction, but either party may appeal from an adverse final

order in a post conviction proceeding. The prosecutor may also

a m a 's d t uittal afte u
L]

ecti st do e
U.S. 332, 344-45, 95 S.Ct. 1013, 1022-23 (1975). Other charges

jeopa ed States v. Wilso 420

which were joined for prosecution with the first degree murder
charge may be included on the appeal. Rule 29.02, subd. 1
permits an appeal only from final judgment as defined in Rule
29.02, subd. 3. Therefore, appeals of any matters in a first
degree murder prosecution arising before final judgment, such as
an appeal by the prosecuting attorney of a pretrial order, should
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73. Comments on Rule 30,
Amend the comments on Rule 30 by adding the following sentence at
the end of the first paragraph of those comments: - .
" ecut t and i s e_awa f '
obligations under Minn. Stat. § 611A.0315 (1992) of the Minnesota
Crime Victij ts co in ice _domesti e
victims upon dis sal or refusal to prosecute the charge."

“Anvy facsimile transmissions received bv the court shall be filed
as required by Rule 33.04 for the original of the document

transmitted."
75. Comments on Rule 34.

Amend the last sentence of the second paragraph of the' comments
on Rule 34 as follows:

"Bxtension-of-time The time for taking an appeal may not be
enlarged except as provided by Rules 28.02, subd. 4(3), 29.03,
subd. 3, and 29.04, subd. 2."

76. Rule 36. Search Warrants upon Oral Testimony.'

Amend the rules by adding a new Rule 36 and comments as follows:

" 36. S CH W S UPON ORAI, TESTIMONY

36.01. GENERAL E

Subject to the limitations contained in this rule, an

officer legally authorized to request a gsearch warrant mav make
S eques on_sw testi i i a t
a judge or judicial officer. Oral testimony may be presented via
telephone, radio, or other similar means of communication. Any

itte issions may be presented o m ic facsimile
transmission as well as by other appropriate means.

36 WHE U ORAL S ONY APPROPRIT
t s e 1
cumst es a it sona is se wit tten
fidavit. The 3 judicia i should ke this
e inat the init cus arrant request.




RULE 36.03. APPLICATION

e e ti e e e document
upljcate origi s 1 ad the
ic igina a a to t ud or judicial

the ice o) jud judicial officer that
u se e uni i is to reque arc a
the judge or judicial officer shall:
ste c 0 i e sti all
e involve ki the wa t icati
1t ative with the permissio f the judge judicial
office the recordi e do by _the a icant £ the
search warrant rovided that t ape or_ other diu
which the record is made shall be submitted to the i§suing
judge or judicial officer as soon as practlcal and, in any
eve not later than the ti o i as ed b
Rule 33.04.
dentj ec d ace er oath each
e whose estlm s asis of t a ication and
each person a o) e warrant.

(3) As soon after the testimony is received as
practical, the judge or judicial officer shall direct that
he record the warra e s e transcribed. e

judge or -judicial officer sha certi he ac a o he
scription a hand batim re d is made the
jud or judicial offic sha sign it.

36.05. ISSU OF W
_ e judge j i ic is satisfied t e
[o) st ces j se wit

t e i eque s i othe

onformi the W, a that bable ca se
u e ists judge or judi

shall order t issua of a warrant by directi t e _per

esti the w 3 e judge or judicia '
name on the dggl;ca;g original warrant. The judge or judicial

er all imme e igi wa t and e r on.
the face of the ori al warrant the exact time when e warrant
was signed. The finding of probable cause for a warrant upon
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oral testimony may be based og tge same kind of evidence as is
s ici W t u idavi .

a b ile ith the court S0,
36. . (o) N W. T
tent i e 1
a s s aw £ a vit
36.08. X
e cuti a_war tained t u al testimo
e subij o) e same ws _and inciple at ve
execution of any other search warrant., addition, the person
cutes t c ime of execution
on the face of the duplicate original warrant.
Comment
e ocedu scri ed b ule 36 fo taining_a arc
sti e i a is i d to
rov' e a uni d add e s is s'tu i w ich has
QQQK, 498 M;gn, 17 (M;gg, 1223}, §Lg e !: L;gdsev. 473 N W 2d 857
(Minn. 19 21). State v. Andries, 297 N.W.2d 124 (Minn. 1980);
State v: Meizo, 297 N.W.2d4 126 (Minn. 1980). Fed.R.Crim.P.
41(c) (2), upon which this rule is largely modeled, and the

ule 36.0 ovides t th a st ma » _made via

with the amendment to Fed.R.Crim.P. 4 (c) (2)(A), effective
December 1, 1993

ule 36, establishes a sta d_of asonableness for
determi when circumstances d te t ubstitution of an
ora equest fo ant i ace of the traditional itten

idavits his standard has been a ied the Minnesota

Supreme Court in cases of this nature, State v. Lindsey, 473
32



N.W.2d 857 (Minn. 199 and is the standard applied by the

7
federal rules. Fed.R. Crlm.g 41(c)(2)(A). This standard, rather
;ggn_g_g_xléter standa;d, is a;so utilized ;g g;ge; to encourage
gﬁﬁ;gg;__;g_ n wa ci cu t s in which the ight
the the exigenc
mmwijo W e aw
WWM
gp;gig;gg_g_ imely search warrant by oral elec&;oglc
communjcation might subsequently prompt a reviewing court to find
the warrantless search improper. See State v. Lindsey, 473 N.W.2d4
857 (Minn. 1991).

s
requests are acceptable, and it is recognized that these
circumstances may vary case t ase_an Jo) to _count some

dgeneral criteria for use of this process include:

a the officer cannot reach the judge or judicial officer

during reqular court hours;

(b) the officer maki the search is significa istance
from a judge or ijudicial office
igl_ggg factual situatiog is such that it yoglg be

r a subs i ated near
the juc 1 ige_or judicial officer, to present a written
g:jigg_; in person in ljeu of proceeding with an ora

application;

(d) the need for a sear is su tha ithout the oral
warrant procedure a search warrant could not be obtained and
there would be a significant risk that evidence would be

destroyed.
State v. Lindsey, 473 N.w.gg at 863 (quoting E. Marek, Telephonic
Search Warrants: igent Circumstances

s_l_AL._S_LBg_:i_s_L_A_Lnn_L___l;_Qu_L)_

"Although not required by the rule, prosecutors may want to
direct law enforcement officers in their jurisdiction to involve

sec ere e o s or_a
search warrant to the judge judicia icer. See ABA

Guidelines for the Issuance of Search Warrants, Guideline 11(1)
(1990). Doing so will not only make it easier for the officer to
prepare the warrant, it will reduce the possibility of

inadvertent omissions in the oral presentation that might
compromise the lidit W and that might otherwise

be undetected until after the seizure is made. Involving the
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pgosecutor in this ocess imits the risk of omission and helps
o organize the materij the judge judicial o
State v. Lindsey, 473 N. w at 8 n. ti

The Search Warrant Process, 109 Nat'l Center for State courts

Mwmuw
requests at ng g gdviseg tg have appropriat :gzm available.

for preparat arrant

Rule 36.04 establishes imgortant procedural re gg;;ements.
The desirability of a cont oraneous record s artic t n
State v. Lindsey, 473 N.W.2d at 862, and the earlier opinion of
State v. Meizo, 297 N.W.2d at 129, and is a requirement g:
Fed.R.Crim.P, c) (2 and state statutes and rules whic
permit oral warrants. The oath 1s an essgng;al element of tne
oral warrant uest s uti

provide for oral warrants. See e.g.,-zed.g.gglm,z. gl(g)(g)(A)z
Ariz. Stat. § 13.3914(c); N.J. Rules of Crim. P. 3:5-3(5); Wisc.
Stat. § 968.12(A).

Judges judicial officers are cautione oid engagqin
in any prelj ecorded and uns onversat i
officer or prosecutor. See ABA Guidelines for the Issuance of
Search Warrants, Guideline 11(3) (1990).

In order to ¢ te e record eco d a stim

must be transcribed, the transcript reviewed by the judge or
1gQig;gl_9ﬁL;g_r_&__;n_grg_;L§_gggu;ggzL_gnd_Lng_:rgngg:Lns

ed. is is e eme t ed.R. C P. 4 c and
most state statutes and rul S o] e oral w ts. If the
recording jis b e t rat t judge o
judicia i e t st ov a or othe
original record to the issuing judge or judicial officer as soon ssu jud e o d'c' S_soon
as practical so that the jud f e _able
to have the transcript timely pr epg;e gg gi;eg as ;egglred by
the rule,
Pursuant to Rule 36.05 the judge or judicial officer may
issue the wa nt on after assurin t _reasonable

circumstances exist for the use of the oral warrant process, that
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Guideline 11(12) (1990).
Rule 36.06 mandates filing under the provisions of Rule

33.04, which ins speci ovisions for filing warrants and

related documents. The judge or judicial officer is responsible

for seei t e certified tr ipt, an h verbatim
cord d origina t ile Additiona ule

36.06 requires that if the record was made using a tape recorder,

t iginal tape ile ell. n ther fo o)

ele onic rec i evi is utilize the jum_u whic

that record is made must also be filed. This requirement ensures
the accuracy of the oral warrant record and emphasizes a

ipal conce o) is process, tha he oral submissions be
as reviewable after the fact as traditional affidavits.

ules 36.07 d 36,08 e asi at the oral warrant
process must observe all the formalities of the conventional

warrant process. All concerned are cautioned that the
circumstances that permit the use of the oral warrant process do

not justify any other departures from traditional warrant law and

practice. The additional requirement in Rule 36.08 that the

person executing the warrant enter the time of execution on the
icate origi wa i ele ed.R.Crim.P.

4 u does eci ctions for vi tion of

the various procedural requirements of the rule. That is left to

caselaw development."

77. Forns.

Amend the Introddctory Statement to the Criminal Forms following
the rules to read as follows:
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. “"The following forms are intended-for-i}}ustratien-on}yé—
They-are limited in number. No attempt is made to furnish a

complete manual of forms. For all complaints charaqing a

isdemea s ut i ttorne i udic

- L | = 9 ) =1= il o
e e a ot ndat b s e
eir des se. "

78. Forms.

Amend the Introductory Statement to the Criminal Forms by adding
the following comment:

"Comment
e Fina eport t inne upre % ce
aci Bias in t Judicial Syste 93 ec ds th all
judicia orms and documents be drafted i asi t a
English, and be translated by approved legal translators into
such additional languages as the State Court Administrator
approves. It is recommended that any criminal forms that are
translated consist of both English and the additional language."
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